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Abstract 

The restoration of the rights and conditions of victims of trafficking in persons has not 

yet been carried out properly. This paper aims to further analyze the protection of 

victims of the crime of trafficking in persons who have not been able to accommodate 

the rights and losses of victims. The method is sociological juridical. Based on the 

analysis of the existing findings, it is clear that the implementation of the protection of 

the rights of victims of trafficking in persons has not been running effectively due to 

unclear restitution arrangements, both in terms of magnitude and related to criminal 

arrangements for replacement of restitution. The Crime of Trafficking in Persons is a 

crime against humanity that can harm a person both materially and physically and 

mentally. In addition, it is necessary for victims of trafficking in persons to obtain 

protection of their rights, which in this case can be done through restitution. In practice, 

the amount of restitution is not clearly defined. In addition, the existence of a criminal 

substitute for compensation, which in this case includes restitution, makes the 

implementation of restitution constrained for victims of trafficking in persons. Such 

conditions clearly contradict the First Precepts, Second Precepts, and Fifth Precepts of 

Pancasila, as well as the Fourth Paragraph of the Preamble to the 1945 Constitution of 

the Republic of Indonesia as the purpose of the state, as well as Article 28D paragraph 

(1) and Article 28G Paragraph (1 ) and Paragraph (2) of the 1945 Constitution of the 

Republic of Indonesia as the basic foundation related to the human rights of victims of 

human trafficking, and as a legal ratio in law in Indonesia. 
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1. Introduction: In addition to international instruments, human rights are also 

regulated in national instruments consisting of: 

a. The 1945 Constitution of the Republic of Indonesia; 

b. Law Number 68 of 1958 concerning Ratification of the Convention on 

Women's Political Rights; 

c. Law of the Republic of Indonesia Number 7 of 1984 concerning Ratification of 

the Convention Regarding the Elimination of All Forms of Discrimination 

Against Women; 

d. Law Number 39 of 1999 concerning Human Rights; 

e. Law Number 23 of 2004 concerning the Elimination of Domestic Violence; 

f. Law Number 11 of 2005 concerning Ratification of the International 

Convenant on Economic, Social and Cultural Rights; 

g. Law Number 12 of 2005 concerning Ratification of the International Covenant 

on Civil and Political Rights; 

h. Law Number 21 of 2007 concerning the Eradication of Trafficking in Persons; 

i. Presidential Instruction Number 9 of 2000 concerning Gender Mainstreaming 

in National Development; 

j. Presidential Regulation Number 23 of 2011 concerning the 2011-2014 Human 

Rights Action Plan; 

k. Law Number 21 of 2007 concerning Eradication of the Crime of Trafficking in 

Persons; and 

l. Government Regulation Number 9 of 2008 concerning Procedures and 

Mechanisms for Integrated Services for Witnesses and/or Victims of the Crime 

of Trafficking in Persons. 

    Although it already has international instruments and national instruments in 

upholding human rights, however, the cases of criminal acts of trafficking in persons 

occurring in this country are actually increasing day by day. The reason is that in 2018 

there were 177 victims of human trafficking in this country. 
 

    Furthermore, CATAHU KOMNAS PEREMPUAN again noted that in 2020 there 

were 406,178 cases of violence against women or women, which included 153 cases of 

human trafficking. This clearly contradicts human values as mandated by the second 

principle of Pancasila and the fourth paragraph of the Preamble to the Constitution of 

the Republic of Indonesia. Trafficking in persons has contributed to the destruction of 

the future of the nation's future generations. This is because human trafficking can cause 

trafficking victims to suffer from various diseases and experience extraordinary trauma. 
 

    Problems related to the increasing number of trafficking in persons against women 

also occur in the city of Semarang. According to the Legal Resource Center for Gender 

Justice and Human Rights (LRC-KJHAM) in 2019, there have been 10 cases of 

trafficking in persons, according to the Legal Resource Center for Gender Justice and 
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Human Rights. LRC-KJHAM stated that the highest number of human trafficking cases 

occurred in areas with weak economic levels of society. 
 

     This dilemmatic situation is further exacerbated by the existence of a criminal justice 

system paradigm that only starts with revenge against the perpetrators through the 

provisions of existing criminal sanctions, while the restoration of the rights and 

conditions of victims of trafficking in persons has never been considered properly. 

2. Implementation of the Current Law for the Protection of Victims of Trafficking 

in Persons: Today, the issue of human rights has become a global issue in addition to 

democracy and environmental issues, and has even become a demand that really needs 

serious attention for the state to respect, protect, defend and guarantee the human rights 

of citizens and residents without discrimination. Law Number 39 of 1999 states that 

human rights are a set of rights that are inherent in the nature and existence of humans 

as creatures of God Almighty and are His gifts that must be respected, upheld, and 

protected by the state, law, government and everyone. for the honor and protection of 

human dignity. 

The criminal act of trafficking in persons is a violation of human rights, as stated in Law 

Number 21 of 2007 concerning the Eradication of the Crime of Trafficking in Persons in 

considering letter b, that trafficking in persons, especially women and children, is an act 

that is contrary to human dignity. and violates human rights, so they must be eradicated. 

Furthermore, letter c states that trafficking in persons has spread in the form of 

organized and unorganized crime networks, both international and domestic, so that it 

becomes a threat to society, the nation and the state, as well as to the norms of life based 

on respect for human rights.
 
 

 

    In line with this, legal protection for the community can be achieved properly if it is 

carried out with integrated and effective law enforcement. Legal protection or law 

enforcement is the same as law enforcement against criminal acts of trafficking in 

persons or human trafficking. Law enforcement regulated in the laws and regulations of 

the criminal act of trafficking in persons in Indonesia is carried out by means of 

punishment in the form of imprisonment, confinement, fines, and restitution.
 
 

 

    Other legal protection is the rehabilitation of victims, both medically, psychologically 

and socially, repatriation and integration that must be carried out by the state, especially 

for victims who experience physical, psychological, and social suffering as a result of 

the crime of trafficking in persons. This law also stipulates provisions regarding the 

prevention and handling of victims of the crime of trafficking in persons as the 

responsibility of the government, local governments, communities, and families, as well 

as the establishment of a task force to realize integrated steps in the implementation of 

prevention and handling of trafficking in persons. 
 

    Increased protection for victims of trafficking in persons is also implemented by 

increasing the accessibility of services through the establishment of Integrated Service 

Centers in public hospitals owned by the central and provincial governments. and 

districts/cities as well as central police hospitals and Bhayangkara hospitals in the 
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regions. Special police service rooms managed by female police officers have been 

added to the number which now amounts to 226 units in 26 regional (provincial) police 

forces and will continue to be expanded to other regional police and resort police 

(districts/municipalities) throughout Indonesia. In addition, more and more non-

governmental organizations and community organizations are establishing women's 

crisis centers, drop-in centers, or shelters, now there are 23 units spread across 15 

provinces. In addition, at least 20 units of children center were established for refugees 

in collaboration with UNICEF and the Ministry of Social Affairs. 
 

3. Juridical Analysis of the Current Protection of Victims of Trafficking in 

Persons: In its development, the protection of victims of trafficking in victims has not 

been able to realize justice. This can be seen in the regulation of restitution in Law 

Number 21 of 2007 concerning the Eradication of the Crime of Trafficking in Persons. 

Regarding restitution in Law Number 21 of 2007 concerning Eradication of the Crime 

of Trafficking in Persons, it is regulated in Articles 48 to 50. 

 

Article 48 

(1) Every victim of the criminal act of trafficking in persons or their heirs has the 

right to obtain restitution. 

(2) The restitution as referred to in paragraph (1) shall be in the form of 

compensation for: 

a. loss of wealth or income; 

b. suffering; 

c. costs for medical and/or psychological treatment measures; and/or 

d. other losses suffered by the victim as a result of trafficking in persons. 

(3) The restitution is given and included at the same time in the court's decision 

regarding the criminal act of trafficking in persons. 

(4) The granting of restitution as referred to in paragraph (1) shall be implemented 

since the decision of the first instance court is rendered. 

(5) The restitution as referred to in paragraph (4) may be deposited in advance at the 

court where the case was decided. 

(6) Restitution shall be granted within 14 (fourteen) days as of the notification of the 

decision which has obtained permanent legal force. 

(7) In the event that the perpetrator is acquitted by the court of appeal or cassation, 

the judge shall order in his decision that the restitution money deposited be 

returned to the person concerned. 

Article 49 

(1) The implementation of the granting of restitution is reported to the head of the 

court that decides the case, accompanied by evidence of the implementation of 

the granting of the restitution. 

(2) After the chairman of the court receives the evidence as referred to in paragraph 

(1), the chairman of the court announces the implementation on the notice board 

of the court concerned. 
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(3) A copy of the proof of the implementation of the provision of restitution as 

referred to in paragraph (1) shall be submitted by the court to the victim or 

his/her heirs. 

Article 50 

(1) In the event that the provision of restitution to the victim is not fulfilled beyond 

the time limit as referred to in Article 48 paragraph (6), the victim or his/her 

heirs shall notify the court. 

(2) The court as referred to in paragraph (1) shall issue a written warning letter to 

the giver of restitution, to immediately fulfill the obligation to provide restitution 

to the victim or his/her heirs. 

(3) In the event that the warning letter as referred to in paragraph (2) is not executed 

within 14 (fourteen) days, the court orders the public prosecutor to confiscate the 

assets of the convict and auction the assets for restitution. 

(4) If the perpetrator is unable to pay the restitution, the perpetrator is subject to a 

maximum imprisonment of 1 (one) year. 

    Based on the explanation above, it can be seen that in its development the 

implementation of restitution,  become an alternative in an effort to protect and restore 

the rights of victims who have been injured as a result of the criminal act of Trafficking 

in Persons. Regarding restitution in its development, it has been clearly regulated in the 

United Nations Declaration on The Prosecution and Assistance of Crime Victims in 

point 4 part 1 of the General Principles. 
 

    Meanwhile, regarding the regulation of restitution in national legal regulations, it is 

clearly regulated in Law Number 31 of 2014. In Article 1 number 11 of Law Number 31 

of 2014 it is stated that "restitution is compensation given to victims or their families by 

perpetrators or other parties. third." Furthermore, Article 7A number 1 of Law Number 

31 of 2014 states that: 

Victims of criminal acts are entitled to restitution in the form of: 

a. compensation for loss of property or income; 

b. compensation for losses caused by suffering directly related as a result of a 

criminal act; and/or 

c. reimbursement of medical and/or psychological treatment costs. 
 

Furthermore, Article 3 of the Government Regulation of the Republic of Indonesia 

Number 43 of 2017 concerning the Implementation of Restitution for Children Who 

Become Victims of Crime states that: 

Restitution for children who are victims of criminal acts in the form of: 

a. compensation for loss of property; 

b. compensation for suffering as a result of not being criminal; and/or 

c. reimbursement of medical and/or psychological treatment costs. 
 

    In its development, the implementation of restitution for the recovery of victims of 

trafficking in persons has not been effective, this is because Article 7 of the Government 

Regulation of the Republic of Indonesia Number 43 of 2017 still contains administrative 
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requirements that still make it difficult for victims, so that the competent authorities 

should be able to facilitate the fulfillment of administrative requirements as regulated in 

Article 7 Government Regulation of the Republic of Indonesia Number 43 of 2017. In 

addition, the perpetrators of criminal acts are reluctant to pay restitution on the grounds 

of economic incapacity, it becomes even more unfair because the inability of the 

perpetrator to pay restitution is only replaced with a subsidiary punishment in the form 

of imprisonment for 2 to 3 months. Meanwhile, according to Law Number 21 Number 

2007, the substitute for criminal compensation for restitution for victims of trafficking 

in persons is only replaced with 1 year imprisonment.  In addition, the time for receiving 

restitution by child victims of trafficking in persons is also quite long considering the 

long judicial process, not to mention the perpetrators who are in detention or subject to 

the death penalty which can then be an excuse for not doing restitution. 
 

    Then in 2018 the government issued Government Regulation Number 7 of 2018 

concerning the Provision of Compensation, Restitution, and Assistance to Witnesses and 

Victims. However, in its development the implementation of compensation as another 

alternative to restitution is also not easy, this is because there is no institution appointed 

in the Government Regulation to interpret the amount of loss suffered by the victim, 

besides that it has not been clearly regulated which state institution has the authority to 

distribute compensation from the victim. country to victims of trafficking in persons, 

especially women.  
 

    In addition, the administrative requirements for submitting a request for 

compensation by the victim are so complicated that it will also become a problem for 

the victim. In the existing explanation, it is clear that the legal umbrella regarding the 

restoration of the rights and conditions of victims of trafficking in persons is not yet 

clear in terms of its implementation, while regarding the restoration of conditions and 

rights of victims of the crime of trafficking in persons, it is specifically regulated for 

child victims as stated in Article 3 of the Government Regulation of the Republic of 

Indonesia. Number 43 of 2017 concerning the Implementation of Restitution for 

Victims of the Crime of Trafficking in Persons. This situation is getting worse with the 

absence of regional formulations related to the restoration of the rights and conditions of 

victims both materially and immaterially, this clearly also has an impact on the lack of 

effectiveness in eradicating criminal acts of people in various regions. In addition, most 

judicial decisions only focus on elements in the law relating to the criminal act of 

trafficking in persons, not specifically on the law on eradicating the crime of trafficking 

in persons. This can be seen in the criminal case of trafficking in persons in Semarang 

City with Case Number 49/Pid.Sus/2018/PN SMG. In case No. 49/Pid.Sus/2018/PN 

SMG, the judge decided that the defendant was acquitted of all lawsuits because the 

judge only saw that the defendant's actions did not sufficiently meet the legal elements. 

Article 103 letter E of Law no. 39 of 2004 concerning the Placement and Protection of 

Indonesian Migrant Workers Abroad, not based on the elements regulated in Law 

Number 21 of 2007 concerning the Eradication of the Crime of Trafficking in Persons. 
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This is very unfair considering the consequences of trafficking in persons can result in 

physical and psychological losses. Until now, it cannot be said that compensation and 

restitution can recover psychologically from victims of trafficking in persons. This is 

because psychological violence can have both short and long effects. The short impact is 

in the form of endangering the safety of the victim, damage to the family structure, and 

mental and mental disorders. The trauma and experience of being a victim of a criminal 

act of trafficking in persons also results in the victim being a perpetrator of violence in 

adulthood if the victim is still a child. This can be seen with symptoms of aggression, 

phobias, insomnia, low self-esteem, and depression. 
 

    This is unfair to victims of the crime of trafficking in persons. Such conditions clearly 

contradict the First Precepts, Second Precepts, and Fifth Precepts of Pancasila, as well 

as the Fourth Paragraph of the Preamble to the 1945 Constitution of the Republic of 

Indonesia as the purpose of the state, as well as Article 28D paragraph (1) and Article 

28G Paragraph (1 ) and Paragraph (2) of the 1945 Constitution of the Republic of 

Indonesia as the basic foundation related to the human rights of victims of human 

trafficking, and as a legal ratio in law in Indonesia. 
 

    This situation has also violated the basic idea of criminal law development. It is well 

known that Pancasila and the 1945 Constitution of the Republic of Indonesia have 

mandated the realization of the life of the nation and the state based on the value of the 

Godhead of The Almighty as the essence of the religiosity of the Indonesian nation and 

state, the value of Humanity as a mode of recognition, appreciation and protection of 

human rights in the life of the Indonesian nation and state. social values of society that 

show the life style of the Indonesian nation and state which is nationalist, democratic, 

and upholds the value of social justice for all groups of Indonesian society. This is 

clearly shown that the application of criminal law to the crime of trafficking in persons 

only relies on the actions and perpetrators while the victim is ruled out. This is also 

clearly contrary to the purpose of law according to Islam. In its development, the maqsid 

al-Syariah principle has explained that the law must be able to protect five things, as for 

the five things: 

a. Religion; 

b. Intellect; 

c. Soul; 

d. property; 

e. Descendants. 

4. Conclusion: As for the implementation of the provision of restitution, compensation 

and rehabilitation for victims of the crime of trafficking in persons as a form of legal 

protection, it cannot be applied because there is no clear mechanism or indicator 

regarding the mechanism for granting restitution and the calculation procedure used as a 

measuring tool used by law enforcement, namely judges in imposing restitution 

sanctions that must be given to human trafficking. In addition, that victims and law 

enforcers find it difficult to prove or detail the total losses suffered by victims, so that 
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law enforcers, especially judges, cannot determine the number of victims' losses in 

evidence in court. So it is necessary to regulate the amount of restitution for victims of 

the crime of trafficking in persons. 
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